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There may be troubles ahead...

Whatever one’s views on Brexit, it 
is widely agreed that there may be 
considerable disruption if the United 
Kingdom leaves the European Union 
on March 29th without having signed 
the long-discussed Withdrawal 
Agreement. 

Just a few of the areas which have been 
�G�L�V�F�X�V�V�H�G���L�Q���U�H�O�D�W�L�R�Q���W�R���W�K�H���¿�Q�D�Q�F�L�D�O��
sector are regulatory approvals; 
clearing and settlements; intra-EU 
insurance contracts; cross-border 
trades in a wide range of commodities 
�D�Q�G���¿�Q�D�Q�F�L�D�O���L�Q�V�W�U�X�P�H�Q�W�V�����D�Q�G���W�K�H��
status of EU employees in the event of 
“no-deal”. 

While it is still not possible to predict 
what will happen at the end of next 
month, past experience shows not only 
that major disruptions tend to lead 
to contractual and non-contractual 
disputes, but also that these may arise 
in unexpected areas as a result of 
�X�Q�I�R�U�H�V�H�H�Q���L�Q�G�L�U�H�F�W���H�c�H�F�W�V��

Applying Gramsci’s maxim “ Pessimism 
of the intellect, optimism of the will” 
(or more prosaically, “ hope for the best 
but plan for the worst ”), we would like 
to remind our readers of GBRW Expert 
Witness’s wide range of experts in the 
banking, investment and insurance 
�¿�H�O�G�V���O�L�V�W�H�G���W�R���W�K�H���U�L�J�K�W�����,�Q���S�D�U�W�L�F�X�O�D�U����
we would highlight our increasing 
�Q�X�P�E�H�U���R�I���H�[�S�H�U�W�V���L�Q���W�K�H���¿�H�O�G���R�I��
�W�U�D�G�H���D�Q�G���W�U�D�G�H���¿�Q�D�Q�F�H�����L�Q�F�O�X�G�L�Q�J��
�F�R�P�P�R�G�L�W�\���W�U�D�G�L�Q�J�����¿�Q�D�Q�F�L�Q�J����
insurance and shipping. 

We welcome any approaches and 
are always happy to have an initial 
discussion on a non-billable basis. 
We also recognise that some disputes 
may require expert advice urgently 
and will always try to propose experts 
who are well matched to the client’s 
requirements as rapidly as possible.
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We have commented in previous 
editions of Expertise on issues 
�D�c�H�F�W�L�Q�J���E�X�V�L�Q�H�V�V�H�V���D�Q�G���L�Q�G�L�Y�L�G�X�D�O�V��
seeking recovery for cheque and 
electronic payment fraud. These 
have come into the spotlight again 
with the recent announcement by 
�8�.���)�L�Q�D�Q�F�H���W�K�D�W���W�K�H���&�R�Q�¿�U�P�D�W�L�R�Q���R�I��
Payee system, which will alert anyone 
making a payment if the name does 
not match the account number and 
sort code, will not now be available 
until 2010.

David Cavell , a senior banker with 
extensive international experience 
of directing and supporting retail 
banking delivery channel projects, 
comments on current developments 
– both in more traditional banking 
�D�Q�G���G�L�J�L�W�D�O�������L�Q���W�K�H���U�H�W�D�L�O���E�D�Q�N�L�Q�J���¿�H�O�G����
Time will tell whether the interplay of 
existing facilities and new technology 
will impact on the types of fraud seen 
in recent years.

The dash for digital in retail 
banking is led by a family of exciting 
devices, at the heart of which is the 
increasingly sophisticated mobile 
phone.  Elsewhere, Facebook 
Portal adds to the portfolio of other 
consumer channels that will further 
reduce the need for customers to 
visit their branch. However, the 
widespread use of reduced transaction 
volumes resulting from digital 
disintermediation to justify ‘cost 
saving’ branch closures, particularly 

in Britain, is both an irony and an 
admission of defeat. The irony lies 
in the statement by Caixabank, a 
Spanish banking giant with a world-
�O�H�D�G�L�Q�J���G�L�J�L�W�D�O���V�W�U�D�W�H�J�\�����,�Q��������������
it clearly recognised that “a high 
number of branches is an indication of 
reach and client proximity – not a cost 
driver”.  The defeat lies in the failure 
of banks to develop their branches as 
destinations, when so many successful 
role models exist.     

Regarding branches as principally 
concerned with transactions, and 
thus justifying closures based on a 
reduction in volumes, is not taking 
proper account of the key strategic 
objective. Retail banking is about 
�D�F�T�X�L�U�L�Q�J���D�Q�G���G�H�Y�H�O�R�S�L�Q�J���S�U�R�¿�W�D�E�O�H��
relationships. This is a role that a 
well run branch continues to perform 
best. What’s more, the branch has a 
valuable role to play in promoting and 
supporting the use of online banking. 
Leading banks recognise these issues 
and have invested in making their 
branches increasingly attractive 
as destinations, reaching out to 
both their customers and the wider 
community. 

�,�Q���$�X�V�W�U�D�O�L�D�����W�K�H���U�D�S�L�G���D�G�R�S�W�L�R�Q���R�I��
digital banking and the consequent 
lessening in the demand for cash 
is already reducing the use of the 
�F�R�X�Q�W�U�\�¶�V���$�7�0�V�����,�Q���D�G�G�L�W�L�R�Q�����P�D�Q�\���R�I��
the non-cash transactions previously 
carried out on a high-function 
ATM have moved to a mobile. 
Quite reasonably, the experience 
in Australia and a number of other 
markets has raised questions about 
the longevity of cash, and with it 

the ATM. ATM estates have already 
�V�X�c�H�U�H�G���V�R�P�H���F�R�Q�W�U�D�F�W�L�R�Q���D�V���W�K�H��
number of host branches declines. 
However, authoritative research 
carried out by RBR of London has 
�L�G�H�Q�W�L�¿�H�G���D���G�L�c�H�U�H�Q�W�����P�R�U�H���S�R�V�L�W�L�Y�H��
�I�X�W�X�U�H���V�F�H�Q�D�U�L�R���I�R�U���W�K�H���$�7�0�����,�Q��
addition, technology is available that 
enables operators to develop a wide 
range of added-value services at their 
ATMs. These will grow usage by both 
customers and the wider community. 

But what about the customer? 
We hear much about the many 
digital features that generations of 
consumers now ‘demand’!  Well, 
it’s certainly true that digital do-it-
yourself banking is more attractive 
than using a poor quality branch 
operating as a commoditised 
transaction shop. However, much 
recent research suggests that the 
branch is still valued by all segments 
�R�I���W�K�H���P�D�U�N�H�W�����)�R�U���H�[�D�P�S�O�H�����¿�Q�G�L�Q�J�V��
published in 2018 by the US based 
�%�$�,���V�K�R�Z�H�G���K�R�Z���*�H�Q�H�U�D�W�L�R�Q���;��
and Millennials value convenient 
branches (even more so than 
Boomers). This has already been 
recognised by the smart banks of 
the world with their commitment to 
branch transformation programmes 
and in the USA, announcements in 
2018 presage hundreds more new 
generation branches. 

�,�Q���V�X�P�P�D�U�\�����Z�H�O�O���U�X�Q���E�U�D�Q�F�K���E�D�Q�N�L�Q�J��
and ATMs can continue to play a 
key role in retail banking. Moreover, 
the omni-channel mix of traditional 
facilities and new technology may well 
generate further opportunities for the 
smart bankers. 

For more information on David, see  
www.davidcavell.com

What future for the branch and the ATM?

GBRW Expert Witness  �n���&�����Œ�µ���Œ�Ç���î�ì�í�õ
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“ … a high number 
of branches is an 
indication of reach 
and client proximity – 
not a cost driver… ”

http://www.davidcavell.com


GBRW Expert Witness’s briefing papers for topics on which we are 
approached most often can be downloaded from: 

�Á�Á�Á�X�P���Œ�Á���Æ�‰���Œ�š�Á�]�š�v���•�•�X���}�u�l���Æ�‰���Œ�š�r�t�]�š�v���•�•�l���Œ�]���.�v�P�•

�,�W���L�V���Q�R�Z���U�D�U�H���W�R���H�Q�F�R�X�Q�W�H�U���D���O�L�W�L�J�D�W�L�R�Q��
or arbitration practitioner who has 
not had some involvement with 
litigation funding and rarer still to 
�¿�Q�G���R�Q�H���Z�K�R���L�V���Q�R�W���D�Z�D�U�H���R�I���L�W�������7�K�H��
rate of growth in both the number 
of funders active in the market and 
the funds available to be deployed in 
high value litigation and arbitration 
in the UK (and beyond) has been 
�H�[�S�R�Q�H�Q�W�L�D�O���R�Y�H�U���W�K�H���O�D�V�W���������\�H�D�U�V�����,�Q��
�,�&�6�,�'���G�L�V�S�X�W�H�V���E�H�W�Z�H�H�Q���L�Q�Y�H�V�W�R�U�V���D�Q�G��
states, for example, funding is now 
almost a routine matter.   

The ‘classic’ use of litigation funding is 
as an access-to-justice product, which 
provides non-recourse funding for 
claimants with meritorious claims that 
might otherwise be thwarted by the 
costs and risks involved in litigation.  
Those claimants are often (but by no 
means exclusively) insolvent entities, 
�R�U���L�P�S�H�F�X�Q�L�R�X�V���L�Q�Y�H�Q�W�R�U�V���¿�J�K�W�L�Q�J��
�,�3���O�L�W�L�J�D�W�L�R�Q���Z�L�W�K���J�O�R�E�D�O���F�R�U�S�R�U�D�W�H�V����
However funding is not limited to 
�¿�Q�D�Q�F�L�D�O�O�\���G�L�V�W�U�H�V�V�H�G���F�O�D�L�P�D�Q�W�V�����,�W��
is common for solvent claimants in 
high value disputes to seek to hedge 
the risk of legal proceedings by use of 
third-party funding. General counsels 
�R�I���F�R�U�S�R�U�D�W�H�V���D�U�H���E�H�L�Q�J���D�V�N�H�G���W�R���¿�Q�G��
more innovative solutions to dispute 
resolution and the costs associated 
with litigation and third-party funding 
helps achieve that aim, hedging the 
risks of legal costs and getting those 
�R�c���W�K�H���E�D�O�D�Q�F�H���V�K�H�H�W����

A third-party funder can pay legal fees 
and/or disbursements (receiving a 
share in the proceeds of the litigation 
in the event of success) and can 
step in at any stage of litigation 
or arbitration: from prior to the 
commencement of the action; post-
trial but pre-judgment; and post-
judgment, but where contentious 
enforcement steps need to be taken.   
Unlike lawyers, testifying experts 
are restricted from acting on a 
conditional fee basis and experts’ fees 
and expenses are often one of the key 
elements of a litigation budget which 
third-party funders are called upon  
to pay.

Experts would be well advised to 
ensure that they are familiar with 
the way in which litigation funding 
operates; in cases where funding 
�L�V���V�R�X�J�K�W�����H�[�S�H�U�W�V���P�L�J�K�W���¿�Q�G���W�K�D�W��
they have a pivotal role early on. 
The involvement of litigation 
funders in a case (at least those 
cases funded before or near to 
commencement) calls for an early 
�D�V�V�H�V�V�P�H�Q�W���R�I���W�K�H���O�L�N�H�O�\���¿�Q�D�Q�F�L�D�O����
as well as legal, outcomes. A well 
presented assessment of quantum 
(which is obviously key to a funding 
proposition) and other expert issues 

at stake in the case as part  of the 
package of materials provided to 
the funder  will  assist the funder  in  
carrying out its due diligence on the �F�D�V�H��
�D�Q�G���Z�L�O�O���J�L�Y�H���W�K�H�P���F�R�Q�¿�G�H�Q�F�H��about the 
background and experience of the team 
and increase the chances of the claim 
obtaining  funding .

Experts who are not up to speed 
on the litigation  funding  market  �P�D�\��
�W�K�H�U�H�I�R�U�H���¿�Q�G���W�K�H�P�V�H�O�Y�H�V���D�W���D��
commercial disadvantage. An expert 
who is approached at an early stage �R�I��
�O�L�W�L�J�D�W�L�R�Q���E�\���D���¿�Q�D�Q�F�L�D�O�O�\���G�L�V�W�U�H�V�V�H�G��
claimant  should consider possibilities  
for  litigation  funding  options with  the 
claimant ’s lawyers.  

The involvement  of a funder  also 
provides certainty  as regards payment of 
expert’s fees; whilst  early invoices may 
be settled promptly  by self- funding  
claimants, the claimant  may �V�W�D�U�W���W�R��
�V�X�c�H�U���I�U�R�P���µ�I�H�H���I�D�W�L�J�X�H�¶���D�V���W�K�H��litigation  
progresses. A build -up of unpaid 
invoices should prompt  an expert to 
have a frank  discussion with  the 
claimant ’s lawyers about litigation  
funding  options.

�(�[�S�H�U�W�V���P�D�\���D�O�V�R���¿�Q�G���W�K�D�W���G�H�Y�H�O�R�S�L�Q�J��
and maintaining  relationships  with  
funders directly  can be fruitful  for  them.  
Obviously, it  is critical  for  a funder  to 
assess the realistic  quantum  of any claim 
and any other expert issues at play and 
many funders will  seek the opinion  of a 
third -party expert as part  of the due 
diligence process to review and verify  
the methodology used by a claimant ’s 
existing legal and expert team to 
determine quantum  or address other 
expert issues.  

Woodsford  Litigation  Funding 
has  recently published its 
third  annual survey of the law and 
practice of litigation  funding  in 19 
international  jurisdictions . 
The guide can be downloaded (free of 
charge)

 

here .

Third party litigation funding and the expert
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